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AsstracT

Introduction: This article discusses the specific laws, regulations, and
recommendations aimed at protecting older workers against occupational accidents
and illnesses and whether they are properly regulated by Turkish legislation
compared with the European Union acquis, in order to protect older workers against
discrimination, and to make their working conditions more appropriate for their
ages, in the light of International Labour Organization Recommendation No. 162.

Materials and methods: This conceptual article was prepared by evaluating the
legal framework for protection of the occupational health and safety of older Turkish
workers, through a comparison of Turkish law, International Labour Organization
Recommendation No. 162, and the European Union acquis, and consideration of
the facts reported in the relevant literature, using the document analysis method.

Results and Conclusion: Neither Turkish labour law nor European Union acquis
include sufficient regulation to protect the health and safety of older workers at
work. Older workers’ health should be protected specifically by social law, without
driving them to poverty. Changes in the regulation of working conditions that
would be supported by the social security system have been proposed to protect
the health of older workers as a specially protected group.
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INTRODUCTION

The number of older workers is increasing all
over the world as a result of population aging.
This situation is due to increasing life expectancy
at birth. Birth rates, however, are decreasing,
especially in developed countries (1). More older
workers are required to work because legal
retirement ages are rising and earlier access to
pensions was limited in many countries after the
1990s when social security deficits become a
menace to the sustainability of pensions within
social insurance systems (2, 3). Therefore, many
older workers continue to work because they
cannot retire. In addition, old-age pensions and
benefits are not sufficient for living in general. As
a result, participation in the employment market
is increasing among members of this population.

According to the European Agency for Safety
and Health at Work (EU-OSHA), the employment
rate of people aged 55-64 years in European
Union (EU) countries increased from 39.9% in
2003 to 50.1% in 2013. However, according to
the European Commission, the employment rate
of this age group is not sufficient for sustainable
growth of the European social market, citing the
rate to be 46%, compared with 62% in the United
States and Japan. The European Commission’s
EUROPE 2020 Strategy Communication of 2010
(4) targeted the employment rates of older
workers to secure the future of welfare systems.
As a result, the employment rate of people aged
55-64 years increased to 58.7% in the EU in 2018
(5). The employment rate of these workers was
33.2% in Turkey in 2019 according to Organisation
for Economic Co-operation and Development
(OECD) data (6). However, it was estimated to be
much higher when shadow (informal) employment
was included (33.42%) in the official numbers for
2018 (7). There is a need for social protection
programs that prevent poverty among elderly
adults as a disadvantaged social group (8), and the
low participation rate of people aged 55-64 years
in the workforce is supposed to be a negative
effect on the elderly poverty which would increase
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that need. That is why increasing participation rate
of older workers to employment is in favour of the
sustainability of social security systems not only
related by pensions but as a whole.

On the other hand, because aging is associated
with physical and psychological issues, older
workers may encounter work-related problems
that differ from those encountered by younger
workers. These problems can be classified into two
categories: age discrimination and being more
vulnerable to occupational hazards and working
conditions (1,2). However older workers can be
affected from work-related problems in different
ways since there are some inequalities depending
on the quality of the work they do and the social,
economic and cultural conditions of the countries
they live. Blue-collar workers are especially less
educated and employed in jobs require more
physical power compared to white-collar workers,
and not wanted to be employed when they get
older because of being under the higher risk of
work accidents and occupational diseases and less
productive due to the decreasing of the physical
capacity by age. On the other hand, white-
collar workers are wanted in workplaces because
of being more competent in time by gaining
experience accompanied to their knowledge. But
age becomes a disadvantage at last by affecting
the mental and physical capacity negatively for all
9).

In the past decades, the International Labour
Organization (ILO) General Conference has
adopted certain proposals regarding older
workers based on a specific recommendation
from 1980. International Labour Organization
Recommendation No. 162 (ILO R162) puts forward
standards that promote equal opportunity for
older workers and fair treatment of this population,
for their protection and transition to retirement. It
is stated in first article of ILO R162 that it will be
applied ‘to all workers who are liable to encounter
difficulties in employment and occupation because
of advancement in age’, without declaring any
specific age range because the experience of
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aging is not solely dependent on age. The World
Health Organization Working Group on Aging
and Working Capacity agreed that the terms
‘older workers’, 'aging workers’ could be used to
describe workers aged 45 years and above (10).
However, older workers are generally described as
being between 55 and 64 years of age in official
documents and reports of European agencies.

This conceptual article discusses whether
specific rules are regulated properly within Turkish
legislation compared with the EU acquis to protect
older workers against discrimination, and to make
their working conditions more appropriate for
their ages, in order to protect their health in the
light of ILO R162. First, this article explains two
types of problems older workers may encounter
and how international law reflects these two types
of problems. Then related provisions in Turkish
law are explained with a discussion alongside the
policies and reports prepared. Some proposals
aimed at protecting the health of older workers
have been put forward at last. These proposals
focus on improvements in working conditions
and fulfilling the legal obligations of the state and
employers with regard to occupational health and
safety; these proposals also emphasise the fact that
the health of older workers should be protected
specifically by social law without driving them to
poverty, because the elderly are more vulnerable
to fatal diseases, as has been demonstrated during
the COVID-19 pandemic (11).

MATERIALS AND METHODS

A content analysis of the legislation, doctrine, and
reports was conducted. The materials of the study
are ILO R162 and reports of ILO as the universal
legal approach to the subject, and the work for
improving policies and legislation on European
Union level and Turkish law in the sense of
protection of health and safety of aging workers.
Policy efforts for putting forward the legislation for
protecting the health and safety of older workers in

Europe and the legal rules in Turkey are examined
from two aspects as regulated by ILO R162 with
the help of the research and reports about the
subject below.

EXAMINATION OF EUROPEAN ACQUIS AND
TURKISH LAW IN THE LIGHT OF ILO R162

International Labour Organization
Recommendation No. 162 suggests that each
member state should put forward social policies
to promote equality of opportunity and treatment
for all workers regardless of their age. This
recommendation promotes the improvement of
working conditions and the working environment
at all stages of working life and supports the
transition period to retirement through laws
and practices, and the participation of the
representative organizations of employers and
workers. Measures should be taken to improve
working conditions, such as adapting the job to the
worker through technological and environmental
changes, reducing normal daily and weekly hours
of work for dangerous work, promoting the gradual
reduction of work during a prescribed period
until retirement, increasing the number of paid
annual holidays on the basis of length of service
or of age, enabling older workers to organize their
work and leisure time (particularly by providing
the opportunity for part-time employment and
offering flexible working hours), facilitating the
assignment of older workers to jobs performed
during normal daytime working hours and not as

shift work (1).

1.Protection of Older Workers Against
Discrimination

Discrimination against individuals and groups
is a serious problem that can be addressed
through laws that protect human rights. Age
discrimination can cause serious health problems
(12), which is why employment discrimination
should be considered an occupational health
issue. Because the perspective of the study
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focuses on to adapt the working conditions in
legal terms in order to protect health and safety
of older workers, laws against age discrimination
is taken into account as a tool to serve to this end.
International and national laws protecting older
workers from discrimination, as a disadvantaged
group, emerged after the 1950s. The US Age
Discrimination in Employment Act was enacted
in 1967 'to protect applicants and employees 40
years of age and older from discrimination on
the basis of age in hiring, promotion, discharge,
compensation, or terms, conditions or privileges
of employment’ (13). Laws preventing age
discriminationinemploymenthave beenenactedin
Canada, Japan, New Zealand, and Austria (1). Age
discrimination is considered an important issue by
the United Nations (UN) and ILO because research
has found evidence of its prevalence (14). The
ILO Convention on Discrimination (Employment
and Occupation) Convention, 1958 (No. 111)
covered the subject, and ILO Older Workers
Recommendation, No. 162, 1980 (ILO R162) is
specific regulation against age discrimination (15).
The UN adopted the International Plan of Action
on Aging at the First World Assembly on Aging in
Vienna in 1982, and the UN Principles for Older
Persons in 1991, against age discrimination in
general, which provided the foundation for the
Madrid International Plan of Action on Aging 2002
(15). European Union Council Directive 2000/78/
EC aimed to ensure equal treatment of individuals
regardless of their religion or beliefs, disability,
age, or sexual orientation for equal access to
employment and occupational opportunities,
and membership to certain organizations, which
included the protection of the elderly against
discrimination (16).

Nevertheless, age equity in employment has
moved closer to realization because of the above-
mentioned first efforts. According to an article in
the Harvard Business Review, age was considered
to be a competitive disadvantage by two-thirds
of companies, which is consistent with other data
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showing that two-thirds of individuals aged 45 to
74 experienced age-related discrimination (17).

The EU has been criticized for having a
conservative outlook on age-based distinctions,
and an ‘anti-ageist vision’ has been suggested
for its legal and policy framework to overcome
injustice and prejudices based on age (18). The
UN'’s World Population Aging 2019 report proposes
that the elimination of age-related discrimination,
including age barriers in employment, would
increase productivity and promote economic
growth. The report also points out that social
policies that increase the participation of older
persons in the formal market can contribute to the
protection of rights and dignity (19). It is a fact that
effective laws can protect older workers against
discrimination by protecting their health at work.

2. Providing Fair Working Conditions to
Older Workers

One Turkish study found that older workers have
more physical health problems compared with
younger workers, and, as demonstrated in similar
studies conducted in different countries, working
positively affects the health of older workers (20).
Working conditions, such as long working hours
without the amount of rest required for people
in their age group, can lead to health problems
even more for older workers than for other age
groups. Working conditions should support the
maintenance of health among older workers,
especially against problems caused by postural
and psychological stress, excess workload, hot
and noisy environments, insufficient lighting, shift
work, night work, and long working hours. It is
recommended that the conditions that are harmful
to the health of older workers first be itemized,
then the priorities should be determined, and
finally the items should be reorganized. Working
conditions, equipment, and training should be
specifically tailored according to the needs of older
workers (9). Occupational accidents and diseases
may be prevented through these procedures.
The risk of catching occupational diseases cannot
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be significantly different because all employees
work in the same workplace and are exposed to
similar conditions; however, older workers can
be more susceptible. In addition, older workers
have chronic health problems, such as high blood
tension and respiratory and circulatory system
problems. As has been apparent during the
COVID-19 pandemic, diseases caught at work can
pose a greater health risk to older workers than
to younger workers. Older workers may also place
other workers at risk because they are unable to
react and move easily and quickly. It is suggested
that employers take appropriate precautions in
the workplace in order to protect not only older
workers but all workers. In addition, although
the rate of occupational accidents encountered
by older workers is lower than that of younger
workers, because of having more experience and
behaving more carefully, these accidents can be
much more fatal for the former group (21).

Flexible work programs are the most common
and offer the most effective method of maintaining
motivation and productivity at work. They increase
work satisfaction and productivity among older
workers by decreasing work stress, absence, and
fatigue. They also contribute to a better work-
life balance. Another type of program that offers
flexibility is gradual transition programs. These
programs give older workers who only have a
few years left before retiring the option to reduce
their daily or weekly working hours. Through these
programs, older workers can remain employed
(utilizing their work experience) as they prepare
for retirement (22).

Measures to Improve the Situation Older
Workers were includedinthe agenda of the Council
of Europe Steering Committee for Social Affairs
for the adoption of the provisions of ILO R162 by
member states, and a Draft Recommendation for
Europe was formulated in 1980 (23). However, the
only regulation enacted was a special provision
for protection of the elderly in general (Article
23 of the European Social Charter [Revised] from

1996). Turkey has been a member state of the
Council of Europe since 1950, and has adopted
two main treaties on human rights: the European
Convention on Human Rights and the European
Social Charter, with some exceptions. The
provision in the Revised European Social Charter
is about providing a decent life to members of the
general public, and does not specifically discuss
older workers. There are specific provisions in the
Charter for other worker groups that need special
protection, such as employed women in maternity
and child workers. There are no specific rules that
protect older workers apart from those of the
EU Occupational Safety and Health Framework
Directive (89/391 EEC) and recommendations;
however, research and policy discussions led by
Eurofound and EU-OSHA, agencies of the EU, are
ongoing.
3. Legislation for Protection of Older Workers
Against Discrimination and Providing Fair
Working Conditions to Older Workers in
Turkish Law

According to Article 10 of the Turkish
Constitution, everyone has equal protection under
the law, but ‘'measures to be taken for women,
children, the elderly, disabled people, widows and
orphans of martyrs, invalids, and veterans shall not
be considered a violation of the equality principle’.
Article 49, on economic and social rights, states
that 'Everyone has the right and duty of the work’
and 'The State shall take the necessary measures
to raise the standard of living of workers, and to
protect workers and the unemployed in order
to improve the general conditions of labour, to
promote labour, to create suitable economic
conditions for prevention of unemployment and
to secure labour peace’. The first paragraph of
Article 50, titled Working Conditions, Right to
Rest and Leisure, which states, ‘No one shall be
required to perform work unsuited to his/her age,
sex and capacity’, could be said to specifically refer
to older workers. However, the same Article goes
on to state that ‘minors, women, and physically

397



Turkish Journal of

GERIATRICS 2020; 23(3): 393-400

and mentally disabled persons, shall enjoy special
protection with regard to working conditions’,
before putting forward the general rule that ‘all
workers have right to rest and leisure’. Older
workers are not specifically mentioned among the
groups that required special consideration with
regard to working conditions. Article 61 designates
the elderly as one of the groups requiring special
social protection in terms of social security but
nothing is indicated about their rights at work. As
a result, unsuitable work for one’s age is banned
in general, yet older workers are not mentioned
within the groups to be protected, especially
regarding working conditions. However, the fact
that these measures offer protection to the elderly
based on general principles of equality could
serve as a legal basis for special laws to protect
older workers’ health. Discrimination based on
age is forbidden by the Law on Turkish Human
Rights and Equality Institution, but criticised by
justifying the discrimination in employment under
some particular conditions at the same time (24).

There are only two provisions concerning
older workers in Turkish Labour Law. The first is
Occupational Health and Safety Law No. 6331,
which was enacted in 2012. The Law is based on
EU 89/391 EEC. Article 10 (1)/d states that ‘the
situation of female workers and other workers
such as young workers, older workers, disabled,
pregnant or breastfeeding workers who need
specific policies’ should be considered as one of
the points for assessment of the risks to health and
safety of workers.

The second is regulated by Article 53 of Labour
Law No. 4857 (‘Right for Annual Paid Leave and
Periods for Leave'). The amount of annual paid
leave for workers ranges between 14 and 26 days,
depending on seniority, according to this article,
and cannot be less than 20 days for workers aged
18 years or less, and aged 50 years or more.
Even though the amount of annual paid leave is
regulated in favour of older workers, it is less than
the minimum 4 weeks of annual leave stipulated in
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the Social Charter (Revised). Turkey was exempted
when it ratified the Charter.

RESULTS AND CONCLUSION

According to a 2019 UN report, the aging
population can positively affect economic
growth while fiscal sustainability is maintained if
appropriate social policies, based on the special
conditions of each country, are implemented (19).
Increasing the participation rate of older workers
in the formal employment market is one method
of achieving this aim. Nevertheless, the provision
of healthy working conditions for older workers
is necessary and is part of their basic rights.
Measures that take into account the physical
and mental changes that occur due to aging
(23) should be implemented to improve working
and environmental conditions among older
workers. Neither European nor Turkish legislation
sufficiently upholds the recommendations of ILO
R162, even though European law contains better
provisions and practices with regards to working
conditions, not specifically for older workers,
but all workers in general. Working conditions of
older workers should be regulated by taking into
account the specific needs of this population.
Health and dignity could be protected at work
through legislation and practice that reflect policy
and research findings and focus on the ‘right to
life’ as a basic human right. Flexible daily working
hours and weekly working days can be provided
without any loss of income with the support of the
social insurance system, and annual paid leave
periods can be increased. The impact of the work
on health can be traced by occupational health
surveillance. Measures should be taken to prevent
discrimination due to age, which is partly caused
by technological changes and intergenerational
differences. The importance of protecting the
health of older workers has been particularly
apparent during the COVID-19 pandemic (11),
which could be a topic for further research. States
are obliged to develop regulations and build
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supporting organizations to monitor employer
implementation of policies, with the help of social
security systems. The health and safety of older
workers and the protection of their right to life
should be guaranteed, without driving them to
poverty.
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